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Preliminary Statement 


This is an appeal from a judgment entered in the 
United States District Court for the Southern District of 
New York on August 31, 1976, subsequent to a bench trial 
before the Honorable John M. Cannella. The judgment 
ordered the forfeiture of the defendant thirteen gambling 
devices which were fourd by the District Court to have 
been used in violation of 15 U.S.C. § 1172. 


In this in rem proceeding there was only one claimant 
to the gambling machines, Alexander Horner, the Appel- 
lant, who duly filed a claim and answer. 


Statement of Issues 
1. Was the District Court correct in concluding that 


there was no statutory exemption for these devices under 
16 US.C. 31178 or § 11727 
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2. Does the legislative history of the Johnson Act, 
15 U.S.C. $$ 1171 et seq., in any way vitiate the District 
Court’s conclusion that the defendant devices should 
be forfeited? 


8. Does the Government have to prove criminal in- 
tent to use the machines as gambling devices in order to 
obtain their forfeiture? 


Statement of Facts 


The facts as found by the District Court are virtually 
uncontested. The thirteen devices were shipped by the 
Appellant from London, England, destined for Anchorage, 
Kentucky. At ntry through the Port of New York, 
on June 24, 1974, the devices were seized by agents of 
the United States Customs Service, after inspection by 
the FBI, fer violation of 15 U.S.C. §1172.* This in rem 
proceeding was subsequently commenced and a trial was 
had on April 30, 1976. 


The defendant machines fall into three categories of 
gambling devices. Exhibits One through Four are what 
are commonly referred to as slot machines, or “one-armed 
bandits.” ** These devices are operated by the insertion of 
a coin or coin-like item into a slot. This permits a lever 
to be pulled, which in turn causes three drums, or reels, 
to spin freely. The outer circumference of each drum 
contains various insignia, which when arranged in selected 


*15 U.S.C. $1172 provides in pertinent part: 
It shali be unlawful knowingly to transport any gambling 
device to any place in a State... from any place outside 
of such State.... 
** “Pyxhibits” refers to the Government’s exhibits introduced 
into evidence at trial. 
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sequences cause the device to discharge additional coins 
—a win. Winning is solely a matter of chance requiring 
no skill whatsoever, since the reels are free spinning and a 
winning alignment of the insignia when the three drums 
come to rest is an entirely random occurrence. A-110-11.* 


Exhibits Five through Twelve, while more sophisti- 
cated, operate in a similar fashion. There are two drums 
in each of these machines. Instead of insignia, however, 
these drums contain thirteen compartments, each with a 
fixed display of dice. Insertion of a coin permits depres- 
sion of a lever, causing one of the drums to spin freely. 
This in turn causes one of the sets of dice on the drum 
to be displayed on a random basis after the drum comes 
to rest. Thereafter, operation of the lever activates the 
other drum and, in the same manner, results in the 
random display of the second set of dice. Winning on 
these devices conforms generally to the rules of dice 
throwing commonly known as “craps”. For example, a 
win occurs when the two sets of dice match within three 
spins. A loss occurs when a 7 is displayed on the second 
set of dice within three spins. A win causes the device 
to discharge coins into a built-in receptacle. Winning, 
predicated as it is solely upon random factors, is purely 
a matter of chance. A-112. 


Exhibits One through Twelve were adjusted to retain 
between 20% and 30% of the coins put in them; the re- 
maining coins would be returned over the long run to the 
players. A-112. 


The final defendant in rem is an electro-mechanical 
device which, upon the insertion of a coin or check,** 
tumbles a set of colored dice while simultaneously flash- 
ing two sets of colored lights. If after this activity has 


* “A” followed by a number is a reference to the pages of 
the Appellant’s appendix. 
** A check is what is commonly referred to as a slug. 


4 


ceased, the color of the upward face of the dice matches 
that of one set of lights, the player is entitled to a payoff 
as determined by the second set of lights. This device 
does not directly discharge coins. Rather, the player 
must obtain his payoff by consulting the proprietor of 
the machine. The machine is set up to retain for its 
owner between 30% and 40% of the amount inserted. 
Thus, only between 60° and 70% of the coins put in will 
ultimately be returned to the players. A-112-13. 


The District Court found that all thirteen devices (the 
“machines’”’) were gambling devices within the meaning 
of 15 U.S.C. $1171,* and ordered their forfeiture under 
15 U.S.C. § 1177.** A-110, A-112, A-116-17. 


*15 U.S.C. § 1171 provides: 
(a) The term “gambling device” means— 

(1) any so-called “slot machine” or any other machine 
or mechanical device an essential part of which is a drum 
or reel with insignia thereon, and (A) which when op- 
erated may deliver, as the result of the application of an 
element of chance, any money or property, or (B) by the 
operation of which a person may become entitled to receive, 
as the result of the application of an element of chance, 
any money or property; or 

(2) any other machine or mechanical device (including, 
but not limited to, roulette wheels and similar devices) 
designed and manufactured primarily for use .n connection 
with gambling, and (A) which when operated may deliver, 
as the result of the application of an element of chance, 
any money or property, or (B) by the operation of which 
a person may become entitled to receive, as the result 
of the application of an element of chance, any money 
or property. 

** 15, U.S.C. $1177. provides: 

Any gambling device transported, delivered, shipped, 
manufactured, reconditioned, repaired, sold, disposed of, 
received, possessed, or used in violation of the provisions 
of this chapter shall be seized and forfeited to the United 
States. 
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ARGUMENT 


POINT | 


The Defendant Devices Are Not Exempt Under 
15 U.S.C. 881172 or 1178. 


On this appeal the Appellant has apparently con- 
ceded that, the machines are gambling devices, as the 
District Court found. In fact, Appellant describes Ex- 
hibits One through Four as “slot machines” and Ex- 
hibits Five through Twelve as “dice tumbling machines 
which operate similarly to ‘one armed bandits.” Aj- 
pellant’s Brief at 2. Appellant nevertheless claims that 
the District Court was in error when it ruled that the 
machines were not exempt under 15 U.S.C. §$ 1172 and 
1178. 


A. 15 U.S.C. §1172 Does Not Provide An Appli- 
cable Exemption 


Section 1172 of 15 U.S.C. provides that: 


“it shall not be unlawful to transport in inter- 
state or foreign commerce any gambling device 
into any State in which the transported gambling 
device is specifically enumerated as lawful in a 
statute of that State. (emphasis added) 


Appellant has had two opportunities to cite a Ken- 
tucky statute which enumerates these machines as lawful; 
once in the District Court and once before this Court. 
On each occasion Appellant has failed to cite such a 
statute because none exists. A-115. Therefore, his argu- 
ment, seeking exemption under 15 U.S.C. $1172, must 
fail. See North Beach Amusement Co. v. United States, 
240 F.2d 729 (4th Cir. 1957). The only expressed 
exemption in the Kentucky gambling statutes is for 
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pinball machines. Kentucky Rev. Stat. § 436.230 (5) 
(1968 Supp.).* Otherwise, Kentucky law at all relevant 
times made it a criminal offense if any person: 


sets up, keeps, manages, operates or conducts . 

a kino bank, faro bank or other machine or con- 
trivance used in betting whereby money or any- 
thing may be won or lost. . . .Kentucky Rev. Stat. 
§ 436.230(1) (1968 Supp.) (repealed 1975) (em- 
phasis added) ** 


Slot machines, in fact, are illegal under Kentucky 
law. Thus, in Beierle v. City of Newport, 305 Ky. 477, 
204 §.W.2d 806, 807 (1947), the Kentucky Court of 
Appeals stated that “the legislative authority of this 
Commonwealth has said that the operation of gambling, 
slot machine [sic] is illegal.” The Court in Allen v. Com- 
monwealth, 178 Ky. 250, 198 S.W. 896, 900 (1917) 
found that 


where one who plays a slot machine stands to 
win or lose money, trade, or checks by a hazard 
or a chance the machine is then held to be a gam- 
bling device, and the use of it to be gambling. 


See also Commonwealth v. Gritten, 180 Ky. 446, 202 
S.W. 884 (1918); Welch v. Commonwealth, 179 Ky. 


* Even when specifically enumerated, the pinball machines 
may be subject to forfeiture when they were “peculiarly and 
uniquely suited for gambling purposes” and therefore not for 
amusement. United States v. Two Coin Operated Pinball Ma- 
chines, 241 F. Supp. 57, 59 (W.D. Ky. 1965), aff'd sub nom 
United States v. H.M. Branson Distributing Co., 398 F.2d 929 
(6th Cir. 1968). 

#% Effective January 1, 1975, Kentucky amended its statutes 
to specifically enumerate “slot machines” as unlawful; the new 
statute tracks the language of 15 U.S.C. § 1171. Kentucky Rev. 
Stat. §§ 528.010(4) (a) and (b) and § 528.100 (1975). 
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125, 200 S.W. 371 (1918).* Appellant ignores the plain 
meaning of $1172, which requires the specific enumera- 
tion of an exemption and leaves no room for inference 
or supposition as to what, a State statute must include 
if it is to be construed as placing a gambling device 
beyond the reach of the forfeiture provisions of 15 U.S.C. 
$1171 and 1177. See United States v. Two Hollycrane 
Slot Machines, 136 F. Supp. 550 (D. Mass. 1955); 1950 
U.S. Code Cong. Serv., 81st Cong., 2d Sess., p. 4247. 


B. 15 U.S.C. §1178 Does Not Provide An Appli- 
cable Exemption 


As in the District Court, Appellant also alleges an 
exemption for these machines under 15 U.S.C. § 1178, 
which provides in relevant part that: 


{nlone of the provisions of this chapter shall be 
construed to apply 


* * * * = 


(2) to any machine or mechanical device, 
such as a coin-operated bowling alley, shuffle- 
board, marble machine (a so-called pinball ma- 
chine), or mechanical gun, which is not designed 
and manufactured primarily for use in connec- 
tion with gambling, and (A) which when op- 


* Appellant’s reliance on Commonwealth v. Sloan, 310 Ky. 
57, 219 S.W.2d 966 (1949) and Haycraft v. Commonweaiti, 243 
Ky. 568, 49 S.W.2d 314 (1932), dealing with criminal prosecu- 
tions for “keeping” slot machines is misplaced. In those cases 
it was held that the statute required more than mere possession 
of the slot machines in question in order to sustain a conviction. 
Those cases not only fail to suppert Appellant, they are contrary 
to his position, for the courts therein could not have reached the 
question of whether defendants “kept” gambling devices unless 
they had first determined that slot machines were gambling 
devices. 
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erated does not, deliver, as a result of the 
application of an element of chance, any money 
or property, or (B) by the operation of which 
a person may not become entitled to receive, as 
the result of the application of an element of 
chance, any money or property .... 


Nothing in 15 U.S.C. §1178(2) provides an exemp- 
tion for the machines, since they are not the pinball, 
shuffleboard, mechanical gun and similar devices to 
which this exemption is limited. Rather, the defendants 
in rem are slot machines prohibited under 15 U.S.C. 
$1171. 


Appellant urges that this section is applicable be- 
cause (1) the machines were not designed primarily for 
use in connection with gambling, (2) they were incapable 
of delivering money or property and (3) the present 
conditions of the machines should govern, not their 


condition at the time of manufacture. A) pellant’s Brief 
at 6. The Government will treat each of these points 
below. 


The question of whether these machines were de- 
signed primarily for use in gambling is a factual ques- 
tion which was resolved against the Appellant. A-112, 
A-114, A-116-17. There was more than ample testi- 
mony from the Government’s expert to support the Dis- 
trict Court’s factual finding. #.g., A-66, A-70, A-83, 
A-85-86, A-91. The Court’s conclusion was based on 
both the expert’s opinion as well as its own understanding 
of the method by which the machines operated. £.g., 
A-110, A-112, A-116-17. See United States v. 18 Gam- 
bling Devices, 374 F. Supp. 653, 661-62 (S.D. Miss. 
1972); United States v. 11 Star-Pack Cigarette Mer- 
chandiser Machires, 248 F. Supp. 933, 935-36 (E.D. Pa. 
1966). The Court’s understanding in this regard is en- 
tirely reasonabie in view of the record evidence that 
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skill played no part in the operation of the machines; 
that winning was purely a matter of chance, United 
States v. 5 Gambling Devices, 346 F. Supp. 999, 1004 
(W.D. La. 1972); and that said element of chance was 
unequally balanced in favor of the proprietor of the 
machines, amounting to a 30 percent retention of the 
money wagered. 


In spite of Appellant’s claims to the contrary, the 
machines are capable of delivering money or property, as 
found by the District Court. A-111, A-112, A-118, A-114, 
A-115, A-116-17. At the present time the machines de- 
liver checks or slugs, which are property. Moreover, 
as the District Court observed, these checks or slugs 
are easily convertible into money, A-114. The District 
Court also found, based on expert testimony (A-72), 
that twelve of the thirteen devices would pay off directly 
with an American coin with only a minor alteration. 
A-114. In order to be exempt the statute requires that 
the gambling device “does not deliver”, or a person 
“may not become entitled to receive,’ any money or 
property. 15 US.C. 8 1778(2) (A) “and (B). Here, 
however, with appropriate minimal alterations, the ma- 
chines may entitle the player to receive money direcily, 
and at the moment may be used for gambling purposes 
by means of checks readily convertible into money. 


Appellant asserts that the operability of these ma- 
chines is somehow relevant to the question of their 
prohibited character. Neither statute nor case law is 
cited in support of this contention.* The operability 


* United States v. H.M. Branson Distributing Co., 398 F.2d 
929, 948 (6th Cir. 1968), stands for the proposition that devices 
adaptable for gambling purposes are prohibited. The court therein 
rejected an argument, similar to the one made here, that the 
devices were not gambling machines because they might need 
some alteration. 
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of the machines is irrelevant. The statute includes as a 
gambling device: 


any subassembly or essential part intended to be 
used in connection with any such machine or 
mechanical device, but which is not attached to 
any such machine or mechanical device as a con- 
stituent part. 15 U.S.C. §1171(a) (3). 


If essential parts and subassemblies are subject to for- 
feiture, a fortiori, a machine with minor mechanical 
defects is certainiy subject to forfeiture. 


Minor defects may exist in three or four of the 
machines. All such defects, however, could be repaired 
by a minor adjustment. A-74, A-78. As the Govern- 
ment’s expert testified: 


Even though there are slight malfunctions in these 
machines, it would be fairly simple for a mechanic 


to repair them... This type of machine is known 
to be virtually indestructible. A-78-79. 


What is at issue is the purpose for which the ma- 
chines were designed and manufactured. Even if operabil- 
ity is an issue, then the testimony that the machines were 
“virtually indestructible’ and capable of repair (A-78) 
by adjusting the coin slots (A-67) or fixing a loose wire 
(A-70), renders Appellant’s arguments meritless. 
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POINT II 


Resort To The Legislative History is Unavailing 
To The Appellant And Is Inappropriate Since The 
Statute Is Not Ambiguous. 


Appellant argues that the legislative history of the 
Johnson Act, 15 U.S.C. $$ 1171 et seg. (the “Act’’), some- 
how converts the defendant machines into something per- 
mitted by that statute. In essence he argues that the 
machines are not gambling devices. 


Resort to legislative history is appropriate only where 
a statute is ambiguous. United States v. 11 Star-Pack 
Cigarette Merchandiser Machines, 248 F. Supp. 933 (E.D. 
Pa. 1966): see United States v. Blasius, 397 F.2d 203, 
205-06 (2d Cir. 1968), cert. dismissed, 393 U.S. 1008 
(1969). There is absolutely no ambiguity in the .’t, 
nor can its applicability to the defendant machines be 
questioned. In any event, the resort here to the legisla- 
tive history does not aid the Appellant. One of the Act’s 
primary purposes was to 


support the policy of those States which outlaw 
slot machines and similar gambling devices by 
prohibiting use of the channels of interstate and 
foreign commerce for the shipment of such ma- 
chines or devices into such States. 1950 USS. 
Code Cong. Serv., Tist Cong., 2d Sess., p. 4240. 


As noted above, Kentucky is one of those States which has 
outlawed slot machines. Furthermore, the legislative 
history of the Act fails to support any claim of an intent 
to provide exemptions beyond the facially apparent scope 
of § 1178. The Act and its history are totally silent as to 
antiques, rarities, collectors thereof, or machines for which 
a limited use may be contemplated. 1950 U.S. Code Cong. 
Serv., 81st Cong., 2d Sess., p. 4240; 1962 U.S. Code Cong. 
& Adm. News, 87th Cong., 2d Sess., p. 3089. 
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Gambling, like weapons control, is an area heavily 
charged with considerations of public policy. It is incon- 
ceivable that Congress would have intended to exempt 
certain classifications of gambling devices, or their own- 
ers, from prohibition without providing some minimal 
statutory indication to that effect. 


POINT Ill 


No Criminal Intent Is Required In This In Rem 
Forfeiture Action. 


Appellant argues here, as he did in the District Court, 
that some level of criminal intent must be proved by the 
Government before forfeiture can be ordered. Section 
1177 of 15 U.S.C. provides: 


Any gambling device transported, delivered, 
shipped, . . . possessed, or used in violation of the 
provisions of this chapter shall be seized and 
forfeited to the United States. 


In order to meet the scienter requirement of this in 
rem action, the Government need only show that the 
transporter knew that he was transporting the devices 
in question, or that their owner or purchaser knew that 
they had been transported. Seizure and forfeiture does 
not require a finding of the owner’s specific intent to use 
the gambling machines in a manner violative of the law. 
Scienter of an owner is not a material fact in an in rem 
action of forfeiture. 


It is sufficient for forfeiture that i.e machines 
were the subject of a violation of Section 1172, 
which forbids their transportation in interstate 
commerce “knowingly”, that is to say, on the part 
of the transporter. 
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North Beach Amuscment Co. v. United States, 240 F.2d 
729, 732 (4th Cir. 1957'. See United States Vv. Twelve 
Miami Digger Slot Machines, 213 F.2d 918, 921 (5th Cir. 
1954) ; United States v. 5 Gambling Devices, 346 F. Supp. 
999, 1004-05 (W.D. La. 1972). See also Busie v. United 
States, 149 F.2d 794 ‘4th Cir. 1945). In the instant case 
the Appellant neither disputes that the machines were 
transported, nor does he dispute that the carrier knew of 
the transporting. The District Court concluded that the 
Appellant was aware of the machines’ nature, use and 
function, since Appellant claimed to be a “student” and 
collector of these machines. All this knowledge was within 
the Appellant’s possession when he shipped the gambling 
machines from London, England, to Anchorage, Kentucky. 
A-116. As the District Court held, “the statute coes not 
require more knowledge than this.” /d. 


The innocence of the owner of the property is simply 
not a defense to its forfeiture. Calero-Toledo v. Pearson 
Yacht Leasing Co., 416 U.S. 663, 680-90 (1974). In 
Pearson, the yacht of an innocent lessor was seized when 
the lessees were found to be using it for transporting 
narcotics There was no criminal intent proved against 
the yacht leasing company whose ship was taken. Yet, 
the Supreme Court found no constitutional infirmity. 


The case of McKeehan v. United States, 438 F.2d 739 
(6th Cir. 1971), relied on by the Appellant, is distinguish- 
able on two grounds. First, it was decided prior to the 
Supreme Court’s decision in Pearson Yacht, supra, and 
placed too much emphasis on United States v. United 
States Coin & Currency, 401 U.S. 715 (1971). In Pear- 
son Yacht, the Supreme Court explicitly rejected any con- 
tention that any prior decision concerning forfeiture had 
been silently overruled by United States Coin & Cur- 
rency, and impliedly, by its approving discussion of the 
“broad sweep” of forfeiture statutes, rejected any trend 
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toward narrowing the application of those statutes. 416 
U.S. at 688-89. See United States v. One 1974 Cadillac, 
etc., Docket No. 76-6063 (2d Cir., January 13; 1977); 
slip op, at 1413-14. This implication is especially ap- 
parent when it is recalled that Pearson Yacht upheld, 
against constitutional attack, a forfeiture against a con- 
cededly innocent owner. 


McKeehan is, of course, readily distinguishable on its 
facts, as it involved a gun collector who was technically 
in violation of the registration requirement of a new law, 
even though the new law was not intended to cover col- 
lecting of firearms. However, here, there is no technical 
registration requirement involved. United States Vv. 
Various Gambling Devices, 478 F.2d 1194, 1198 (5th 
Cir. 1973). Moreover, here there is no exception in the 
Act for collectors of gambling machines providing the 
Appellant with a statutory haven. 


CONCLUSION 


For the reasons set forth above the judgment of 
the District Court should be affirmed. 


Dated: New York, New York 
February 23, 1977 


Respectfully submitted, 


ROBERT B. FISKE, JR., 
United States Attorney for the 
Southern District of New York, 
Attorney for the Plaintiff-Appellee, 
United States of America. 


WILLIAM S. BRANDT, 
RICHARD J. WEISBERG, 
Assistant United States Attorneys, 
Of Counsel. 
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